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Dear Counsel :

The matter before the Court is Trustee John S. Lovald's
Objection to Clainmed Exenptions. This is a core proceeding
under 28 U. S.C. 8§ 157(b)(2)(B). This letter decision and

acconpanyi ng order shall constitute the Court’s findings and
concl usi ons under Fed.Rs. Bankr.P. 7052 and 9014. As set forth

bel ow, Trustee Lovald’ s Objection will be overrul ed.

Summary. On Septenmber 17, 1982, Earl J. Britt (“Britt”)
created the Earl J. Britt Trust (“the Trust”). On January 20,
1983, Britt amended the ternms of the Trust to give Lorraine
Britt (hiswfe) alife estate and Earl J. Britt, Jr. and Sanson
V. Britt (Britt’'s sons) contingent remainder interests in the
Trust. The Trust included a “spendthrift” clause which provided

t hat :

[nJo interest in the principal or incone of this trust
shall vest in any beneficiary and neither the
principal nor the income shall be liable for the debts
of any beneficiary, nor shall any beneficiary have the
power to sell, assign, encunmber or in any nmanner
anticipate or dispose of any interest in the trust or
the income thereof prior to the actual distributionto
such beneficiary.
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Britt died in January 1983.

On May 19, 2004, Sanmson Britt (“Debtor”) and his wfe
(collectively, “Debtors”) filed a petition for relief under
chapter 7 of the bankruptcy code. Lorraine Britt was alive on
the date Debtors filed their petition. Debtors clainmed Debtor’s
interest in the Trust, which they valued at $1.4 mllion,
exenpt .

On July 13, 2004, Trustee Lovald objected to Debtors’
cl ai med exenptions “on the basis that SDCL § 43-45-4 limts
Debt ors’ exenption claimto value of not nore than $10, 000. 00.”
On August 5, 2004, Debtors filed a response to Trustee Lovald’'s
Obj ection, in which they stated that “Article VII of the trust
qualifies as a spendthrift provision and therefore no assets of
the trust are capable of attachnment by any creditor including a
trustee in bankruptcy[.]”

The matter came before the Court on Septenber 1, 2004. The
Court directed the parties to file a copy of the Trust docunments
and to file briefs on the question of whether Debtor’s interest
in the Trust was property of the estate, reserving the questions
of whether and to what extent Debtors could claim Debtor’s
interest in the Trust exenpt if it were found to be property of
the estate.

Debtors fil ed copies of the Trust documents on Novenber 12,
2004. Debtors and Trustee Lovald filed their respective briefs
on Novenber 15, 2004. Debtors filed a reply brief on Novenber
30, 2004. In their reply brief, Debtors represented that
Lorraine Britt was alive on Novenmber 15, 2004, the 180" day
after the date of the filing of their chapter 7 petition. The
matter was taken under advi senent.

Di scussion. Property of the estate includes “all |egal and
equitable interests of the debtor in property as of the
comencenent of the case.” 11 U.S.C. 8§ 541(a)(1). Property of
the estate al so includes:

[a]ny interest in property that would have been

property of the estate if such interest had been an

interest of the debtor on the date of the filing of

the petition, and that the debtor acquires or becones

entitled to acquire within 180 days after such date .
by bequest, devise, or inheritance[.]
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11 U.S.C. 8§ 541(a)(5). However, “[a] restriction on the
transfer of a beneficial interest of the debtor in a trust that
i s enforceabl e under applicabl e nonbankruptcy | awis enforceable
in a case under this title.” 11 U . S.C. § 541(c)(2).

A trust containing such a restriction on a beneficial
interest in the trust is a “spendthrift trust.” Horsl ey wv.
Maher (In re Horsley), 89 B.R 51, 52 (D.S.D. 1988).
Spendthrift trusts are enforceabl e under South Dakota | aw. 1d.
at 53 (citations therein).? Therefore, if the Trust is a
spendthrift trust, Debtor’s interest in it is not property of
the estate.

The facts in Horsley are remarkably simlar tothoseinthis
case. Horsley's father created a trust, giving Horsley’ s nother
alife estate and Horsley a remai nder interest init. Horsley's
not her was alive when Horsley filed bankruptcy and for 180 days
t hereafter. The Court reviewed 88 541(a)(1), 541(a)(5), and
541(c)(2) and concl uded that:

because [the holder of the |ife estate] was alive when
[ Debtor] filed her bankruptcy petition and for the
following 180 days, [Debtor] had not acquired a
present interest in the trust assets and the
spendthrift provision remai ned applicable to prevent
a transfer of her future interest. As the contingent
remai nder was nontransferable due to the operation of
t he spendthrift provision when the petition was filed
and for the following 180 days, it is not includable
in [Debtor’s] bankruptcy estate under 11 U S.C. 8§
541(a) (1) or under 11 U . S.C. 8§ 541(a)(5)(A).

ld. at 53.

In his brief, Trustee Lovald argues that the spendthrift

1'1n 1995, South Dakota | awregarding spendthrift trusts was
codified in S.D.C.L. 88 55-1-16, -17, -18, and -19. To the
extent the | aw as codified has any bearing on a trust created in
1982 and anmended in 1983, see S.D. Const., art. VI, 8 12 (“No ex
post facto law, or law inpairing the obligation of contracts or
making any irrevocable grant of ©privilege, franchise or
i munity, shall be passed.”), nothing in S.D.C.L. 8§ 55-1-16, -
17, -18, or -19 would lead the Court to decide this case

differently.
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clause in this case does not exclude Debtor’s interest in the

Trust fromthe estate, because “the way things currently stand[,
Debtor] has no present interest in incone or principal.”? By
this, Trustee Lovald presumably mnmeans to suggest that the
spendthrift clause only operates to protect Debtor’s mother’s
present interest in the Trust’s incone and principal. However,
by its express terns, the spendthrift clause operates to protect
“any” beneficiary and “any” interest. This would include
Debtor’s contingent remai nder interest in the Trust. See id. at
53.

Trustee Loval d al so argues that “the scope of the clause in
the trust agreenment in [Horsley] was much broader than the
clause in the original Britt trust agreenment” and that “[t]he
clause in the Britt trust agreenent appears limted to voluntary
assignnments and transfers.” However, a side-by-side conparison
of the two clauses reveals no significant difference between

t hem
Hor sl ey Britt
No title in the Trusts No i nt erest in t he
created in and by this principal or income of
WIl, or in the incone this trust shall vest in
therefrom . shal | any beneficiary and
vest in any beneficiary nei t her the principal nor
and neither the principal the income shall be
nor the income of any liable for the debts of
such  Trust shal | be any beneficiary, nor
liable for the debts of shal | any beneficiary
any beneficiary, and no have the power to sell
beneficiary shall have assign, encunber or in
t he power to sel |, any manner anticipate or
assign, transfer, di spose of any interest
encumber, or in any ot her in the trust or the
manner to anticipate or i ncome thereof prior to
di spose of his or her the actual distribution
i nt erest in any such to such beneficiary.
Trust, or the incone
produced thereby, prior
2 1t is true that Debtor has no present interest in the
Trust’s inconme or principal. For that reason, neither the

Trust’

S income nor its principal

11 U.S.C. § 541(a)(1).

is property of the estate.

See



t o t he actual
distribution in fact, by
the Trustee to said
beneficiary.

M nor differences in verbiage aside, the two clauses are
virtual ly indistinguishable. Those m nor differences do not
| ead the Court to believe the spendthrift clause in Horsley was
any broader than the spendthrift clause in this case. Moreover,
both cl auses clearly provide that neither the principal nor the
interest shall be liable for the debts of any beneficiary. This
operates to protect the trusts against involuntary transfers.
Thus, the Court does not agree the spendthrift clause in this
case is |limted to voluntary assignnents and transfers.

Trustee Lovald has not otherw se distinguished Horsley or
poi nted the Court to contrary authority. The Court has relied
on Horsley in the past. See In re Wax, 147 B.R 205, 206
(Bankr. D.S.D. 1992). No reason appears why it should not do so
in this case. Accordingly, Trustee Lovald’ s Objection will be
overrul ed. 3

The Court will enter an appropriate order.

Si ncerely,

/sl lrvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

| NH: sh

cc: case file (docket original; copies to parties in interest)

3 Trustee Lovald' s proposal that Debtor’s interest in the
Trust be preserved as an unadm nistered asset until Debtor’s
not her passes away is not tenable. Because Debtor’s contingent
remai nder interest in the Trust is not property of the estate,
there is no asset to be preserved. That is what distinguishes
this case fromlIn re Norville D. and Jeannette J. Cl ark, Bankr.
No. 99-40336 (Bankr. D.S.D.) (order entered Sept. 27, 1999), to
which Trustee Lovald referred in his brief. Nothing in the
record suggests that the trust agreenment involved in that case
included a spendthrift clause.



